NEGOTI ATED RULEMAKI NG COW TTEE FOR
THE SHARED RI SK EXCEPTI ON

M NUTES

Negoti ati on Session
July 28-30, 1997
Washi ngton, D.C.

On July 28 through 30, the Departnent of Health and Human
Services (HHS) Negotiated Rul emaking Commttee for the
Shared Ri sk Exception held a negotiation session. (See
Attachnent A for a list of appointed Conmttee Menbers
and alternates who attended the neeting.) The purpose of
the neeting was to confirmthe Organizationa

Groundrul es, to hear presentations relevant to the

rul emeki ng, to discuss the issues and interests, and to
propose options for resolving the issues.

The neeting was noticed in the Federal Register and was
open to the public. The neeting was held at the Holiday
| nn Capitol, Washington, D.C.

FI RST DAY, JULY 28, 1997

G oundr ul es:

After review ng the proposed agenda, the facilitators
asked whet her there were any questions about the
Organi zati onal Goundrul es, as revised at the June
nmeeting and explained in the mnutes of that neeting.

One Menber asked whether it is possible to reserve
concurrence when neither the appointed nenber nor the
alternate can be there; another asked whether there is
the potential for nore than one alternate. It was noted
that the groundrul es devel oped at the June neeting define
consensus as "unani nous concurrence of those present” but
do not imt a nmenber to only one alternate. Thus, a
party can effectively reserve concurrence by having an
alternate present who nonconcurs pendi ng consul tation
with the Menber (although all alternates should be

know edgeabl e about the subject matter and Committee
progress). There was al so sone discussion of what could

! These minutes were prepared by the facilitators

for the convenience of the Commttee Menbers and shoul d
not be construed to represent the official position of
the Conmmttee or of any Menber on what transpired at the
meet i ng.
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happen with respect to signing an agreenent if a nenber
was not present where concurrence was reached on sone

i ssues. The inportance of getting buy-in on an ongoi ng
basis, in order to get an overall agreenent on an interim
final rule, was enphasized.

Comm ttee Menbers present then indicated that they were
ready to sign the Organizational Goundrules. One Menber
| ater asked for clarification of several provisions. The
Commttee confirnmed its understanding that, if Commttee
Menbers sign a witten statenment indicating consensus,
they are not agreeing that none of the nmenbers of their

association will take any adverse action. [In other
words, the concept of "party" does not include individual
menbers of an association. In addition, the HHS/ I G

representative expl ained the reason for the phrase
"Except for the appropriate Federal agencies" in section
4.e. of the Organi zation G oundrul es.

No changes were made as a result of this discussion, and
t he Organi zational G oundrul es were signed.

Pr esent ati ons:

The Comm ttee heard the foll ow ng presentations:

° How Enpl oyer Plans Interface with Medicare and
Medi caid - Mark Joffe, Consultant to AAHP

° Ri sk for Purposes of State Regul ation of the
Busi ness of Insurance - Fred Nepple and Stephanie
Lewis, NAIC

° Ri sk Sharing in Medicare CHO CES Denonstration
Project - G ndy Mason, HCFA

The facilitators then explained how they had grouped

i ssues and interests submtted by Commttee Menbers after
the June neeting. The facilitators proposed di scussing
first the threshold questions |isted under the headi ng
"APPROACH' on the issues/interests conpilation. No
Menmber obj ect ed.

After lunch, the Comm ttee began discussing the threshold
gquestions, referring to the issues/interests conpilation.

Di scussion: \Wat are the goal s/ purposes of the anti -
ki ckback provisions and of the exception?




Comm ttee Menbers identified the foll owi ng as goal s of
t he anti - ki ckback provi sions:

° Fi nanci al goals: reduce overutilization to reduce
financial costs

o Consuner protection: prevent risk sharing that m ght
|l ead to patient harm

o Prevent additional costs to the governnent:
- relates to overutilization
- higher costs due to kickbacks rolled into
servi ces/ system

° Pronote freedom of choice (versus interfering with
beneficiary choice)
Freedom of choi ce guaranteed by Acts not be
conprom sed by financial arrangenents

o Protection agai nst excessive treatnent
° Protect conpetition (due to | ock on business)
o Mai ntain integrity of delivery system

Al t hough there was sonme di sagreenment about whether each
listed itemwas in fact a goal of the anti-kickback

provi sions, the Commttee as a whol e concurred that the
goal underlined above is the nost inportant, or priority,
goal .

Comm ttee Menbers identified the foll owi ng as goal s of
the shared risk exception rule:

° Reduce conpliance costs

o Avoid interference with devel oping risk sharing
arrangenents that benefit the market

o Patient protection (fromunderutilization)

o To have clarity where possibility of crimnal

prosecution

o Prevent sham arrangenents - Is it "real" risk
shari ng?
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o Define legitimate risk sharing arrangenents
(significant risk) - to affect provider conduct

The Comm ttee Menbers concurred that the two itens
underl i ned above were the priority goals, but there was
sone di sagreenent about other itens. Much of the

di scussion focused on consuner concerns and whet her they
needed to be reflected directly in the rule. Wile
Menmbers generally agreed that consunmer issues are

i nportant, they al so recogni zed that concerns that are
adequat el y addressed el sewhere in statute or regul ati ons
need not be addressed directly in this rule.

Di scussion: Should the rule contain detailed definitions
of sone/all of the terns or set out general/subjective
criterialstandards?

The di scussion of this question indicated a tension

bet ween the goal of having a clear rule (needed both for
enforcing the law and for reducing |egal costs of
conpliance) and the goal of having a rule which allows
flexibility to devel op new and beneficial arrangenents in
a rapidly changi ng narketplace. While conceding that
detailed definitions mght provide clarity, sonme Menbers
expressed concern that such definitions would soon becone
outdated so a new rul e woul d be needed. Sone Menbers
strongly objected to the use of nunerical percentages as
i nadequate to protect beneficial arrangenents.

One Menber noted that, even if detailed definitions would
not cover all beneficial relationships, this did not nean
that those relationships would be prosecuted as anti -

ki ckback violations. Qhers responded that providers
want to know that their relationships are protected and
that | ack of such assurance has a chilling effect on
provi ders who ot herw se m ght agree to share ri sk.

Sone suggested a presunption that risk sharing
arrangenents are protected unless certain factors are
present. Qhers took the position that, given the
difficulties in prosecuting under the anti-Kkickback
provi sions, including neeting the burden of proof, there
is effectively such a presunption already.

Di scussion: Should the Conmttee focus first on
substantial financial risk sharing?
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Those suggesting that the Commttee should start by

di scussing what is substantial financial risk sharing
expl ai ned why. Wiile some Menbers preferred to start

di scussing other issues, it was agreed that (after

di scussing the threshold questions) the Commttee would
have an initial discussion on substantial financial risk
to explore the different perspectives, followed by a

di scussi on of other issues.

Di scussion: \Wat other policy issues arise?

Comm ttee Menbers who had identified other issues as
policy matters that the Commttee needed to decide
expl ai ned why. Such issues include: 1) whether
downstream arrangenments will be protected; 2) whether the
phrase "individual or entity providing itens or services
or a conbination thereof” should be interpreted narrowy
or broadly; 3) how to consider the unique and differing
needs of |ocal markets; and 4) whether the exception
applies to all Medicare enrollees even if not enrolled
under a particular class of contract.

Di scussion: \Wat other information/exanpl es does the
Commttee need first?

Comm ttee Menbers indicated generally that at some point
it would be helpful to devel op case studies of risk
sharing arrangenents to focus discussion of the issues.

Di scussion: How if at all, should rel ated rul es/ gui des
be taken into account?

The Commttee listed the following as rel ated provisions
of law, regul ation, or guidelines:

o antitrust policy statenent

° physi ci an incentive rules

° Stark rules

° 42 U.S.C. 1320a-7a(b)(1)

° State insurance regul ation

° PSO | egi sl ation

° Q her quality control requirenents in |aw or
contract

° State anti -ki ckback | aws

Some Menbers expressed the opinion that the shared risk
exception rule should be "consistent”™ with sonme or all of
t hese ot her provisions, or that these provisions should
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be taken into account. Ohers said that the focus should
be on developing a rule that makes sense in the context
here, rather than on "matching" the terns of this rule to
t hat of other provisions.
The neeting adj ourned about 5:00 p.m

SECOND DAY, JULY 29, 1997

The Comm ttee began the second day of the neeting by
di scussing the concept of substantial financial risk
shari ng.

Di scussi on of "substantial financial risk":

One Menber began by referring Menbers to the May/ June
issue of Health Affairs for statistics on nanaged care,

i ndicating 50% capitation. He also presented to the
Comm ttee the dictionary and Bl ack's Law Dictionary
definitions of "substantial” and "risk." He identified
three points he considered inportant: 1) the plain

di ctionary nmeani ng of "substantial" should be used; 2)

ri sk should be neasured fromthe point of view of the
person assum ng the risk; and 3) financial risk includes
nore than revenue.

H's first point was opposed by other Menbers who said
that the term"substantial" does require further
definition since there is no conmmon understandi ng of the
term there is a need for clarity, and otherw se peopl e
maki ng ki ckbacks coul d easily claimthey thought their
risk was "substantial." These Menbers al so said that 1)
Congress directed that standards be established through
negoti ated rul emaki ng; 2) Congress rejected proposed

| egi sl ation that would have had no further definition by
regul ation; and 3) Congress listed factors to be taken
into account. Those factors are:

° The |l evel of risk appropriate to the size and type
of arrangenent;

° The frequency of assessnent and distribution of the
i ncentives;

o The | evel of capital contribution; and

o The extent to which the risk sharing arrangenent

provi des incentives to control the cost and quality
of health care services.
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Responses included the followng: 1) nothing in the

| egislative history of the exception supports use of a
numeri cal standard or requires detailed definitions; 2)
to permt evolution in the marketplace, the regul ation
shoul d be open-ended, even if it sets out exanples; 3)
certain providers are nervous about a bright |line test
since they have difficulty devising one that would
protect all relationships that they consider beneficial;
4) the rule could use factors |like whether there is
clinical integration to determ ne whether the arrangenent
is a sham and 5) what is "substantial" may depend on
factors such as the type of provider and how many

Medi care/ Medi caid patients are served.

One Menber indicated that she woul d be unconfortable with
a test that was "subjective" in the sense that
substantiality would be in the m nd of the behol der.

Anot her responded that generic standards are not
necessarily subjective, noting that a test is considered
objective, legally speaking, if a reasonabl e person,
knowi ng all the factors, would agree with the concl usion.

One Menber indicated that, while he respected the
concerns of those who may want a "bright |line" test, he

t hought the rule should provide a general description and
then use factors to enbellish on this, with exanples, to
give certainty to those trying to conply with the | aw
Anot her said that the proper approach is to think of the
term"substantial” in light of what it neans in terns of
anti - ki ckback: the rule should exenpt risk sharing where
it is so substantial that overutilization is not a worry.

One Menber proposed using the 25% standard in the
physi ci an incentive plan (PIP) rule (although he |ater
acknow edged that it was a good question how to apply
this to providers other than physicians, where the nethod
of paynment is different). He said the PIP rule was a

| ogi cal place to start since that is the point where you
stop worrying about overutilization and start worrying
about underutilization. He noted that one Menber had
indicated earlier that, given the rationale for setting
the 25% it was arguably not set high enough in |ight of
changes in the marketpl ace since the 25% was cal cul at ed.

O hers objected to using the PIP rule, asserting: 1)
there is a "reasonable m ddl e" not addressed in the PIP
rule: an area below the threshold where there is still
an incentive not to overutilize; 2) the PIP rule is
different because it covers just referrals and just
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physicians; 3) the PIP rule is based only on theory, not
on performance, since there is no information to suggest
a connection between incentives and quality of care; and
4) Congress recogni zed that one percentage neasure woul d
not be appropriate for all types of providers.

One Menber suggested that having specific definitions
woul d be less inportant if other neasures are in place to
protect the patients and prograns, such as quality
control, utilization review, and patient satisfaction.

O hers agreed, but one Menber said that utilization
review controls are not sufficient alone to neet the goal
of the anti-kickback | aw because they cannot detect | ower
| evel s of overutilization (such as one extra test here or
there) which still affect program costs.

One Menber asked why not adopt the suggestion to define
ri sk sharing as presunptively legal, as opposed to
presunptively illegal, given the broad terns of the anti -
ki ckback | aw. The response was that the anti-ki ckback
law is nuch the sane as the Sherman Act: the terns are
broad, but the application is narrow, and prosecutors use
a rule of reason for behavior outside of the safe
harbors. This led to a discussion about whether the new
advi sory opinion process is equivalent to case law in the
antitrust area in developing a rule of reason, given that
advi sory opinions are not precedential, but do contain
met hod and anal ysis. One Menber asked how he coul d

advi se constituents if he did not know whet her an
arrangenent woul d be prosecuted, indicating that he
needed gui dance on what anal ysis prosecutors woul d engage
in. Another indicated that the need for clarity
regarding what will be considered an illegal arrangenent
is greater now because civil noney penalties (with a

| ower standard of proof) are available to prosecutors and
because of whistlebl ower suits.

One Menber suggested that the question of whether risk is
"real" is different fromthe question of whether it is
"substantial" and that Conm ttee Menbers coul d probably
make progress on the question of what is "real" since
they have a sense of what is outside the nainstream

Anot her suggested that the Commttee | eave the concept of
"substantial" alone for a while and tal k about "risk."

Di scussi on of ri sk:




9

The Comm ttee then generated a list of issues under the
heading "Risk for cost or utilization of itens or
services or a conbination that individual or entity is
obligated to provide":

. measure of anticipated margin, cost - not revenue

. timng critical (nust establish standards)

. "risk for cost" could include how to cost out your
service

. a conpany like a utilization review conpany may be
appropriate to be at risk - obligated to provide
services

. risk of material enough nature to not provide an
incentive to overutilize

. potential for underutilization

. "obligated" attached to what agreenent requires
(downstream arrangenents)

. "cost or utilization" is cost to the organization

. "risk"™ is accountability to patient (not only

financi al but managenent) and includes cost to
gover nnent

. measur e expenses to revenue (match)

. "obligated" neans control or responsible for

. cost relates to efficiency

. obligated relates to control - question: Do bonus
arrangenents apply?

. many ways can be at risk depending what at risk for

. ri sk should include reward

. t hreshol d should be | ower for entities having | ess
control

. i ncl ude downstream risks and arrangenents but not
| ock into today's arrangenents

. ri sk occurs at point where providing additional
services does not result in financial gain

. when reach point where no incentive to overutilize
doesn't start incentive to underutilize - mddle
poi nt

. risk is exposure for cost of care (overall)

. medi cai d: risk begins above capitation
(expenses>revenue)

. ri sk occurs when take the risk for potential |oss

. for services or viability of organization? - for

contract not overall viability of enterprise
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. how real is risk? Look at how | osing contract is
bei ng handl ed (disenroll) Enter into a bad deal
knowi ngly is not real risk

. standards for neasuring itens/services/utilization
(as part of arrangenents)
. NOT bottom|ine no additional cost to governnent -

work Quality of Care into formula once no gain but
ri sk of |oss

. whet her FFS arrangenents can ever be at risk

. the nore itens/services provider provides, the |ess
nmoney he gets

. "obl i gated" neans services provided by that provider
directly (ss statute) (PIP refers to services
"ordered")

. risk sharing relates to relationship between revenue

and expense (anticipated and actual) tied to what
ri sk share is obligated under your contract

. itens or services provided to our beneficiaries (not
ot hers)

To focus the discussion, one Menber drew on the flipchart
a hypothetical arrangenent in which a nanaged care

organi zation (MO -- BCBS in the exanple -- provides a
capitation paynent to a nursing facility (NF), which in
turn shares risk with a therapy conpany (TH). In this

hypot heti cal, BCBS receives a $100 capitation ambunt from
t he payor and pays $97 of that anpbunt to the NF

Di scussing this hypothetical raised the follow ng

gquesti ons:

° Assuming there is risk sharing both between BCBS and
NF and between NF and TH, is the relationship
between NF and TH potentially protected? -- Is NF an
"organi zation" for purposes of the second part of
the shared risk exception?

o s the relationship between BCBS and NF a "ri sk
sharing arrangenent"? |Is capitation always risk
sharing? |Is "risk transfer" different from"risk
sharing"? Does "risk sharing"” include only
situations where parties share in a risk pool? Does
BCBS retain risk in the hypothetical since BCBS is
obligated to the payor to provide the services even
i f NF goes bankrupt? Does it matter whether BCBS
retains the $3 solely to cover administrative costs,
or for other purposes?
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The hypot hetical also raised the question whether,
assunm ng the paynents between NF and TH are on a fee-for-
service (FFS) basis, the arrangenent between NF and TH
shoul d be protected because it is "downstreanmt fromthe
capitation arrangenent between BCBS and NF, and the
program pays only $100 no matter how nuch services are
provi ded by TH.  Expl ai ni ng why she thought the
arrangenent between NF should not be protected (if FFS),
one Menber indicated that 1) even if the $100 capitation
paynment represents a limt on program costs for services
TH provides in year X, a kickback fromTH to NF | eadi ng
to overutilization of the therapy services could result
in increased reported costs that woul d be used to set
future capitation paynent anounts and therefore
ultimately increase programcosts; and 2) a kickback from
TH to NF woul d raise quality of care concerns.

Before lunch, the Commttee agreed generally that nore
hypot heticals woul d be hel pful. After lunch, sonme plan
and provi der Menbers proposed that they caucus in the
afternoon to devel op hypotheticals to present to the
Comm ttee the next day. Accordingly, the Commttee

adj ourned for the day at about 2:00, agreeing to
reconvene at 8:30 a.m

TH RD DAY, JULY 30, 1997

Di scussi on of hypotheti cal s:

In the norning, five hypothetical managed care
arrangenents were descri bed by plan Menbers, with
assistance from Mark Joffe and from provi der Menbers.

The hypotheticals were illustrated on flipchart sheets.
Hypotheticals I, Il, and V are recreated as Attachnents
B, C, and Dto these mnutes. Hypothetical |1l was the

sanme as |, except with the MCO qualifying as a § 1876
el i gi ble organi zation rei nbursed on a ri sk basis.
Hypothetical IV was the sane as |, except with the MO
qualifying as a § 1876 eligible organization rei nbursed
on a cost basis. Mark Joffe indicated that there were
two goals of the hypotheticals: to give a basic
under st andi ng of how the arrangenents work and to
identify what notivates parties to enter into these
arrangenents. He noted the follow ng broad points: 1)
there are an infinite nunber of nodels; 2) this is a
nmovi ng target, changing each year; 3) many terns of the
arrangenments are market-driven; and 4) there is
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substantial state oversight, unless the MCOis just
adm ni strative and assunes no ri sk.

Di scussion topics included the followng: 1) differences
where Medicare is secondary or primry payor; 2)

i ncentives that do or do not affect the ways physicians
practice; 3) differences in arrangenents caused by
differences in the nature and maturity of the |ocal

mar ket pl ace; 4) the pressure on each participant to add
value (quality and reduced cost) since that is what the
ultimate payors are looking for; 5) the inportance of
reliable data (such as data on utilization rates and
outcones) and the role that the ability to produce such
data plays in negotiations; 6) the extent to which the
typi cal physician practice is fee-for-service (FFS) or
managed care; 7) the extent to which systens set up for
managed care affect physician behavi or regardi ng FFS
patients (spill-over effect); 8) the extent to which
states regul ate downstreamrisk; 9) the trend to nove
controls down to the local |evel to pressure physicians
to adopt best practices; 10) the effect of formularies on
prescription practices; 11) the extent to which
physi ci ans are aware of whether a patient is FFS or not;
and 12) for physician hospital organizations (PHGOs), the
extent to which ownership interests of doctors and
capital investnent by hospitals may be relevant factors
in determ ning whether the shared risk exception should

apply.

The Comm ttee al so | ooked at exanples of incentive plan
terms, provided by Mark Joffe. This discussion led to
guestions about risk corridors; utilization targets (how
they are set and whet her they can be mani pul at ed);

met hods actuaries use to set utilization targets

(1 ncludi ng experience of the particular plan, ability of
the plan to be effective, the geographic area served, and
the popul ation to which the plan is being marketed); and
the length of time risk sharing arrangenents are usually
in effect (about five years, depending on the market, but
W th certain aspects subject to renegotiation or

di fferent each year of the contract). Comenting on

whet her an entity wanting to make a ki ckback coul d assune
a safe harbor formw thout the substance, one Menber
stated that it is in the interest of the MCOto take care
that that does not happen. Another commented that there
i s not enough noney flow ng through the systemto
structure such an arrangenent.
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Fut ure neetings:

After lunch, the Commttee discussed dates for neetings
after the Septenber 9-10 neeting (which has already been
noticed in the Federal Register ). Based on Menbers'

cal endars, the facilitators asked Menbers to set aside
Monday, October 6 through Friday, Cctober 10 (with exact
dates to be determned | ater based on further
information, at the request of a Menber), Novenber 19-21,
and Decenber 16-18. The facilitators transmtted a
request froma prescription benefit nmanagenent conpany to
make a 45-mnute oral presentation at the Septenber
meeting. The Conmttee decided that the oral
presentation should be limted to five m nutes,
consistent wwth the opportunity offered for other oral
statenents to the Commttee fromthe general public.
Comm ttee Menbers noted that a witten statenent could

al so be submtted and that the Commttee could ask for
further information if it needed it.

Agenda itenms identified for the Septenber neeting

i ncl uded sharing information about the recent |egislation
concerni ng "provider sponsored organi zations" and

di scussing the primary issues by considering options for
resol ving those i ssues generated by Commttee Menbers
(see bel ow).

| dentifying "prinmary issues" to be addressed:

The followng "primary issues"” were identified and
grouped by the Commttee. Gouped itens each have the
sanme synbol preceding them

* Does the | anguage of the |aw (exception) cover
anything but the top rel ati onship between MCO and
first level contractor?

* | f exception only applies to the first tier, is
everyt hing bel ow a ki ckback?

* What constitutes an "organi zation"? (Can it be a
provi der? an | PA?)

> Does the exception cover anything other than what
the provider provides directly?

> Do the itenms or services need to be "necessary" and

do they have to be specifically listed in the
witten agreenment to be subject to the exception?

> Itens and services . . . "obligated to provide"--
is it by contract or by statute?
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> VWio is an entity or individual providing services
and do the services need to be nedical in nature
or can they be other?

Q How do you incorporate the evaluation of quality in
IV [of the factors to consider] into the criteria
for "substantial financial risk"?

Q I ntegration of "downstream ng" and quality of care
as criteria

Q s quality of care an anti-ki ckback concern?

o Is "substantial financial risk"™ interpreted broadly
(generalized test) or narrowy (bright line test)?

o Can "substantial financial risk"” be defined in

nonnunerical terns to allow flexibility in MC
arrangenments but preserve not encouraging
overutilization?

o What is the effect of pooling risk on whether it's
"substantial financial risk"?

D What's the significance of "or a conbination”

t her eof ?

+ VWhat is "risk sharing"? [Does] straight capitation
sufficiently constitute risk sharing?

+ VWhat is a risk sharing arrangenment?

- How does resolution of any of these issues create a
bias to (certain) small groups of providers?

@ To be covered by the second prong [of the
exception], nust the specific itens or services
provi ded be covered by a risk sharing arrangenent?

# What constitutes a "witten agreenent” (terns, s.a.
services, duration . . . )?

~ Difference, if any, between w thhold and bonus

Di scussi on of several "primary issues":

The Comm ttee then chose several of these issues to

di scuss, reaching consensus on two and generating options
for resolving a third, as indicated bel ow. Sone Menbers
i ndi cated that they thought the consensus statenents
needed refining. The facilitators indicated that the
consensus coul d be consi dered consensus on broad
concepts, with exact |anguage to be worked out |ater,
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consistent wwth the format and organi zati on of any draft
rul e devel oped (consensus in principle).

| ssue: Wiat's the significance of "or a conbination

t hereof " ?

Consensus: The significance of "or a conbination
thereof" is that the risk can be for itens, services, or
bot h.

| ssue: Itens or services . . . "obligated to provide"--
is it by contract or by statute?
Consensus: "Ooligated to provide" means obligated by the

witten agreenent.

| ssue: Does the exception cover anything other than what

the provider provides directly? |Is referral itself a

service?

Opt i ons:

° Only what the provider provides directly or is
financially responsible for (subcontract).
Exanpl e: \What's not covered is where the physician
incentive plan takes into account what's ordered
froma | aboratory or hospital

o Wat ever the provider
- provides directly
- is financially responsible for
- can be rewarded for
Exanpl e: incentive arrangenent where [the incentive
is] tied to utilization of hospital services

Wth respect to the options for this issue, a proponent
of the first option indicated that the statutory | anguage
could be interpreted only that way. A proponent of the
second said that physician services such as referring a
patient for |aboratory services or admtting a patient to
a hospital could be considered services that the
physician is obligated to provide when they are nedically
necessary for the patient. A different interpretation,
he said, would put a chill on physician risk arrangenents
and | ose the benefits fromincentives that affect
physi ci an behavi or.

Devel opi ng options for the next neeting:

The Comm ttee decided that it would be useful if Menbers
(or groups of Menbers) devel oped options to resolve the
identified primary issues that could be discussed at the
next neeting. The facilitators suggested that the
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options be stated as broad concepts, to avoid disputes
over wording at this stage. Menbers nay present
additional options at the neeting, but if Menbers want
their options sent out to other Menbers before the
meeting they should submt the options to the
facilitators by August 22, 1997, at the latest. Options
wll not be attributed to specific Menbers.

The neeting adj ourned at about 3:00 p.m



